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WLLI AM MARKHAM as Broward

County Property Appraiser
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DEPARTMENT OF REVENUE
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FI NAL CRDER

Pursuant to notice, the above matter was heard before the D vision of
Admi ni strative Hearings by its assigned Hearing Oficer, Donald R Al exander, on
April 18, 1995, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Gaylord A. Wod, Jr., Esquire
304 S. W 12th Street
Fort Lauderdal e, Florida 33315-1549

For Respondent: Joseph C. Mellichanp, 111, Esquire
Department of Legal Affairs
The Capitol -Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues are (a) whether subsection (5) of proposed rule 12D 8. 0062,
Florida Adm nistrative Code, is arbitrary and capricious and contravenes the |aw
i mpl enent ed, (b) whether subsection (6) of the rule is vague, and (c) whet her
subsection (5) of the rule conflicts with Article VIlI, Section 4(c) of the
Fl orida Constitution.

PRELI M NARY STATEMENT

Thi s case began on March 17, 1995, when petitioner, WIIliam Markham as
Broward County Property Appraiser, filed a petition challenging the validity of
proposed rule 12D 8. 0062, Florida Admi nistrative Code. The rule has been
proposed for adoption by respondent, Department of Revenue. As a statutory
ground for invalidating the rule, petitioner contended the rule was "an invalid
exerci se of delegated |egislative authority and is arbitrary and capricious."
He alleged further that the "proposed Rule is at variance with the
Constitution.” After being reviewed for |egal sufficiency, the petition was
assigned to the undersigned Hearing Oficer on March 23, 1995.

On April 11, 1995, the agency filed a notice of change, wherein it proposed
certain revisions to the proposed rule. As a result of those changes, at



hearing petitioner was allowed to make an ore tenus notion to amend his petition
to add the claimthat subsection (6) of the rule was vague. On April 11, 1995
respondent filed a notion for summary final order. An affidavit in opposition
to the nmotion was filed by petitioner. The notion was taken up at fina

heari ng.

By notice of hearing dated March 23, 1995, the final hearing was schedul ed
on April 18, 1995, in Tallahassee, Florida. At final hearing, the parties
agreed that there were no facts in dispute. Thereafter, both parties presented
argunent in support of their respective positions. Also, petitioner agreed that
only subsections (5) and (6) of the rule are in issue.

The transcript of hearing was filed on April 28, 1995. Proposed findings
of fact and conclusions of law were filed by respondent and petitioner on May 22
and June 2, 1995, respectively. A ruling on each proposed finding has been nmade
in the Appendix attached to this Final O der

FI NDI NGS OF FACT

Based upon all of the evidence, including the pleadings and attachnents
thereto, the follow ng findings of fact are determ ned:

A. Background

1. This case involves a challenge by petitioner, WIIliam Markham as
Broward County Property Appraiser, to the validity of proposed rule 12D 8. 0062,
Florida Adm nistrative Code. The rule is being proposed for adoption by
respondent, Departnent of Revenue (DOR). That agency has the statutory
responsi bility of supervising the assessnent and val uati on of property and
approvi ng each assessnent roll submtted by the county property appraisers.

2. By law, all property is to be valued as of January 1 for the tax year
in question. Unless DOR grants an extension for good cause, the property
appraiser is required to conplete the assessnment roll by the following July 1
and subnmit it to DOR for approval on or before that date

3. The DOR executive director then approves or disapproves the rolls, in
whole or in part. Roll approval is predicated upon substantial conpliance with
the requirenents of the law relating to the formof the roll and just val ue, and
upon full conpliance with any adm nistrative orders issued by DOR. The proposed
rul e codifies standards and establishes procedures relating to the assessed
val ue of honestead property on the tax roll fromyear to year

4. On Novenber 3, 1992, the voters approved an amendnent to Article VII,
Section 4(c) of the Florida Constitution. The anendnment was described as
follows in the ballot sunmary:

Honmest ead Val uation Limtation

Providing for limting increases in honestead
property valuations for ad val oremtax purposes
to a maxi nrum of 3 percent annually and al so
providing for reassessnment of market val ues
upon changes i n ownershi p.

As approved by the electorate, section 4(c) reads as foll ows:



5. The new amendnent generally requires that al

(c) Al persons entitled to a honestead
exenption under Section 6 of this Article

shal |l have their honestead assessed at j ust

val ue as of January 1 of the year follow ng

the effective date of this anmendnent. This
assessnent shall change only as provi ded herein.

1. Assessnents subject to this provision shal
be changed annual ly on January 1st of each year
but those changes in assessnents shall not exceed
the I ower of the foll ow ng:

(A) three percent (3 percent) of the assessnent
for the prior year.

(B) the percent change in the Consuner Price
Index for all urban consunmers, U S. Cty Average,
all items 1967 = 100, or successor reports for the
precedi ng cal endar year as initially reported by
the United States Departnent of Labor, Bureau of
Labor Statistics.

2. No assessment shall exceed just val ue.

3. After any change of ownership, as provided
by general |aw, honestead property shall be asses-
sed at just value as of January 1 of the follow ng
year. Thereafter the honestead shall be assessed
as provi ded herein.

4. New honestead property shall be assessed at
just value as of January 1st of the year follow ng

the establishment of the honestead. That assessnent

shall only change as provi ded herein.

5. Changes, additions, reductions or inprove-
ments to homestead property shall be assessed as
provi ded for by general |aw, provided, however,
after the adjustnment for any change, addition
reduction or inprovenent, the property shall be
assessed as provided herein.

6. In the event of a term nation of honestead
status, the property shall be assessed as provi ded
by general |aw

7. The provisions of this anmendnment are severable.

If any of the provisions of this anendnment shall be
hel d unconstitutional by any court of conpetent
jurisdiction, the decision of such court shal

not affect or inpair any renaining provisions of

t hi s anendnent .

honest ead property be

assessed at just value on January 1 following the effective date of the
Thereafter, the assessed value is to be increased by 3 percent or

amendnent .

t he change in the Consuner

to exceed

requires that the property be assessed at

January 1.

i nprovenents to honestead property occur

Price I ndex (CPl) percentage, whichever is |ower, not

just value. If there is a change in ownership, however, the anendnent

its just value on the follow ng

Subsequently, and until the next change in ownership, the limtation
will apply. At the same tinme, when changes, additions, reductions or

t he val ue of such changes will be

assessed as provided by general law. After this adjustnment is nmade, the

assessnment on the property as a whole is subject to the annua

limtations.



6. In 1994, the legislature inplenmented the new amendnent by enacting
Section 193. 155, Florida Statutes. The relevant portion of the new statute
reads as foll ows:

193. 155 Honestead Assessments. - Honestead property
shal | be assessed at just value as of January 1,
1994. Property receiving the homestead exenption
after January 1, 1994, shall be assessed at just
val ue as of January 1 of the year in which the
property receives the exenption. Thereafter,
determ nati on of the assessed property is subject
to the follow ng provisions:

(1) Beginning in 1995, or the year follow ng
the year the property receives homestead exenption
whi chever is later, the property shall be reassessed
annual |y on January 1. Any change resulting from
such reassessnent shall not exceed the | ower of
the foll ow ng:

(a) Three percent of the assessed val ue of the
property for the prior year; or

(b) The percentage change in the Consuner Price
Index for Al Urban Consumers, U S. Cty Average,
all items 1967 = 100, or successor reports for the
precedi ng cal endar year as initially reported by
the United States Departnent of Labor, Bureau of
Labor Statistics.

* * %
As can be seen, the statute mirrors the constitu-
tional anmendnent.

7. In response to this legislation, on March 3, 1995, DOR published in the
Florida Adm nistrative Weekly a notice of its intent to adopt new Rule 12D
8.0062, Florida Adm nistrative Code. A public hearing on the proposed rule was
held on March 31, 1995. Based on oral and witten comments received at that
hearing, on April 10, 1995, DOR gave notice of its intent to change the rule in
certain respects. As nodified by these changes, the proposed rule inits
entirety reads as foll ows:

12D- 8. 0062 Assessnents; Honestead; Limtations.

(1) This rule shall govern the determ nation
of the assessed val ue of property subject to the
honmest ead assessnent limtation under Article VII,
Section 4(c), Florida Constitution and section
193. 155, F. S., except as provided in rules
12D 8. 0061, 12-8.0063, and 12D 8.0064, relating
to changes, additions or inprovenents, changes of
owner shi p, and corrections.

(2) Just value is the standard for assessnent
of homestead property, subject to the provisions
of Article VI, Section 4(c), Florida Constitution
Therefore, the property appraiser is required to
determ ne the just value of each individual hone-
stead property on January 1 of each year as provided
in section 193.011, F. S

(3) Unless subsections (5) and (6) of this rule
require a | ower assessnment, the assessed val ue shal
be equal to the just value as determ ned under



subsection (2) of this rule.

(4) The assessed val ue of each individual hone-
stead property shall change annually, but shal
not exceed just val ue.

(5) Where the current just value of an individua
property exceeds the prior year assessed val ue, the
property appraiser is required to increase the prior
year's assessed val ue by the | ower of:

(a) Three percent; or

(b) The percentage change in the Consuner Price
Index (CPI) for all urban consuners, U S Cty
Average, all itenms 1967 = 100, or successor reports
for the preceding calendar year as initially reported
by the United States Departnment of Labor, Bureau of
Labor Statistics.

(6) If the percentage change in the Consuner
Price Index (CPl) referenced in paragraph (5)(b)

i s negative, then the assessed val ue shall be the
prior year's assessed val ue decreased by that
per cent age.

(7) The assessed val ue of an individual honmestead

property shall not exceed just val ue.

8. Sections 195.027(1) and 213.06(1), Florida Statutes, are cited as the
specific authority for adopting the newrule. The former statute requires that
DOR adopt "such rules and regul ations (to ensure) that property will be
assessed, taxes will be collected, and the adm nistration will be uniform just,
and otherw se in conpliance with the requirements of the general |aw and the
constitution." Sections 193.011, 193.023, 193.155, 196.031 and 213.05, Florida
Statutes, are given as the law inplenmented. It is clear, however, that section
193.155 is the principal |aw being inplenented.

9. As clarified at hearing, petitioner does not chall enge subsections (1)
through (4) and (7) of the proposed rule. Rather, he alleges that subsection
(5) of the rule is arbitrary and capricious and conflicts with the | aw
i npl enented. He also contends that subsection (6) is vague. Finally, he
contends that subsection (5) conflicts with Article VI1, Section 4(c) of the
Fl orida Constitution.

B. Statutory G ounds Concerning Subsection (5)

10. To avoid being found arbitrary and capricious, the proposed rul e nust
be supported by facts and | ogic and adopted wi th thought and reason. Aside from
argunent of petitioner's counsel, there is no evidence to support the notion
that the rule lacks a factual and |ogical underpinning or is not rational
I ndeed, because subsection (5) of the rule sinply tracks the provisions found in
the law i npl emented, that is, Sections 193.155(1)(a) and (b), Florida Statutes,
it cannot be arbitrary and capricious. At the sane tine, by parroting the
statutory | anguage, subsection (5) conports with the [ aw inpl enented.

Accordi ngly, subsection (5) of the rule is deened to be a valid exercise of
del egated |l egislative authority.

C. Is Subsection (6) of the Rule Vague?



11. Subsection (6) of the rule reads as foll ows:

(6) If the percentage change in the Consuner
Price Index (CPl) referenced in paragraph (5)(b)

i s negative, then the assessed val ue shall be the
prior year's assessed val ue decreased by that

per cent age.

12. Through argunment of counsel, petitioner contends that the foregoing
provision is "badly worded" and that "a reasonable man can(not) read . . . that
rule, and know what it neans."

13. The language in the rule is plain and unanbi guous. It indicates that
if the percentage change in the CPl is negative, then the prior year's assessed
val ue woul d be decreased. Indeed, the clarity of this | anguage becones even

nore evi dent when readi ng subsections (5) and (6) together. Subsection (5)
requires an increase to the prior year's assessed value in a year where the CP
is greater than zero. Conversely, subsection (6) spells out the requirenents
when the CPl is negative. This is exactly the result required by the statute
and Constitution in the event of a negative percentage change in the CPI
Accordingly, the contention that the rule is inpermssibly vague is deened to be
Wi thout nerit.

D. Does Subsection (5) Conflict with the Constitution?

14. Finally, petitioner contends that subsection (5) conflicts with
Article VII, Section 4(c) of the Florida Constitution. More specifically, he
argues that the rule conflicts with the "intent" of the franers of the ball ot
initiative, and that a third Iimtation relating to market val ue or novenent,
and not contained in the amendnent itself, or even in the ballot sunmary, should
be incorporated into the | anguage of the rule in order to make it conpatible
with the constitution. He agrees, however, that subsection (5), as now witten,
does not conflict with the actual |anguage found in the anmendnent.

15. To be constitutionally infirmin the context of petitioner's
chal | enge, subsection (5) would have to contain provisions which depart fromthe
| anguage in the amendnent. Because the subsection essentially tracks the
| anguage in Section 193.155, Florida Statutes, which in turn tracks the |anguage
of the amendnment, it is found that the rule does not conflict with the
constitution.

CONCLUSI ONS OF LAW

16. The Division of Administrative Hearings has jurisdiction over the
subject matter and the parties hereto pursuant to Sections 120.54(4) and
120.57(1), Florida Statutes.

17. As the party challenging the proposed rule, petitioner has the burden
of proving by a preponderance of the evidence that the challenged rule is an
i nval id exercise of delegated |legislative authority. Agrico Chem cal Conpany v.
Departnment of Environmental Regul ation, 365 So.2d 759, 763 (Fla. 1st DCA 1978).
Thi s burden has been characterized as being "a stringent one indeed." Agrico,
365 So.2d at 763.

18. Subsection 120.52(8), Florida Statutes, defines an invalid exercise of
del egated |l egislative authority as foll ows:



Invalid exercise of delegated |egislative

aut hority means action which goes beyond the
powers, functions, and duties del egated by the
| egi sl ature.

The sane statute goes on to provide that a proposed rule is invalid if:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or contravenes
the specific provisions of |aw inplenented,
citation to which is required by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridles discretion in the agency, or

(e) The rule is arbitrary or capri cious.

19. In his initial petition, as anmended and clarified at hearing,
petitioner contends that subsection (5) of the rule is arbitrary and capri ci ous
and conflicts with the Iaw inplenmented. He also contends that subsection (6) is
vague. Finally, he alleges that subsection (5) conflicts with Article VII
Section 4(c) of the Florida Constitution. In his one-page proposed order
however, petitioner argues only that the rule is "contrary to the |anguage of
the Constitution” and thus "it represents an invalid exercise of del egated
legislative authority.” Notw thstanding this confusion and | ack of clarity, the
undersigned will address both the statutory and constitutional grounds initially
rai sed.

20. Taking the statutory grounds first, there is no evidence of record to
sustain any of petitioner's contentions. |Indeed, the chall enged portions of the
rule are consistent with the agency's mandate to adopt such rules pertaining to
property assessnent as are necessary to ensure "conpliance with the requirenents
of the general law and the constitution,"” Subsection 195.027(1), F. S., they
have a factual and | ogical underpinning, they are plain and unanbi guous, and
they do not conflict with the aw inplenmented. Therefore, petitioner's clains
to the contrary are rejected.

21. Petitioner further contends that subsection (5) of the rule is
"contrary to the | anguage of the Constitution.” As clarified through argunent
of counsel, petitioner suggests that in addition to the two limtations
specifically included in section 4(c) of the constitution, nanely, the 3 percent
and CPl restrictions, the framers of the ballot initiative intended that a third
[imtation, not found in the amendnent itself, or the ballot summary, should
al so apply. This limtation, grounded on "market novenent," would nean that in
a year in which market value did not increase, the assessed val ue of a honestead
property would not increase. Because the rule does not include this limtation
petitioner reasons that the rule is in conflict with the amendnent.

22. Petitioner's request that the undersigned apply this theory of intent
to an unanbi guous constitutional provision nust be rejected for three reasons.
First, the lawis settled that when constitutional |anguage is precise, as it is
here, its exact letter nust be enforced and extrinsic guides are not allowed to



defeat the plain | anguage. See, e. g., State ex rel. West v. Gay, 74 So.2d
114, 116 (Fla. 1954). Second, such intent is unreliable. As stated by the
suprenme court in Wllianms v. Smith, 360 So.2d 417, 420 (Fla. 1978):

In analyzing a Constitutional anendment adopted
by initiative rather than by legis-lative or
Constitutional revision conm ssion vote, the
intent of the framers should be accorded |ess
significance than the intent of the voters as

evi denced by materials they had avail able as a
predi cate for their collective decision. An
absence of debate and recorded di scussi on nmarks
t he devel opnent of an initiative proposal. To
accord the same weight to evidences of the intent
of an anendnment's framer as is given to debates
and di al ogue surroundi ng a proposal adopted from
di verse sources would all ow one person's private
docunents to shape Constitutional policy as
persuasi vely as the public's perception of the
proposal. This we cannot permt.

Third, the ballot summary is not consonant with the intent that petitioner
advocates in this proceeding. Indeed, there is no nention whatsoever of "narket
nmovenment" or "market value" in the summary. Further, there was no evidence
submtted or proffered by petitioner of any l|legislative history concerning this
third limtation. |In fact, petitioner agreed that none existed.

23. For all of these reasons, the undersigned declines to ignore the plain
and unanbi guous provisions of the anendnment as witten and to apply the "intent"
of the framers of the ballot initiative. Because the rule as witten clearly
conports with the | anguage in section 4(c), it is not unconstitutionally infirm

24. In view of the above, respondent's notion for summary final order is
granted and, as a matter of law, the rule is determned to be valid.

Based on the foregoing findings of fact and conclusions of law, it is

ORDERED t hat subsections (5) and (6) of proposed rule 12D-8.0062 are
determined to be a valid exercise of del egated |egislative authority, and
subsection (5) is determned to be consistent with Article VII, Section 4(c) of
the Florida Constitution.

DONE AND ORDERED this 21st day of June, 1995, in Tall ahassee, Fl orida.

DONALD R, ALEXANDER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 21st day of June, 1995.



APPENDI X TO FI NAL ORDER, CASE NO 95- 1339RP
Petitioner:
Partially accepted in findings of fact 1 and 7.

1
2. Rej ected as being contrary to the evidence.
3 Rej ected. See findings of fact 14 and 15.

Respondent :

1-6. Rej ect ed as bei ng unnecessary.

7- 8. Partially accepted in finding of fact 1
9. Partially accepted in finding of fact 2.
10. Partially accepted in finding of fact 3.
11. Partially accepted in finding of fact 4.

NOTE: \Where a proposed finding has been partially accepted, the renmainder has
been rejected as being unnecessary for a resolution of the issues, irrelevant,
cumul ative, subordi nate, not supported by the evidence, or a conclusion of |aw

COPI ES FURNI SHED:

V. Carroll Wbb, D rector

Joint Adm nistrative Procedures Conmttee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bureau of Laws and Adm ni strati ve Code
The Capitol, Room 1802

Tal | ahassee, Florida 32399-0250

Gayl ord A. Wod, Jr., Esquire
304 S. W 12th Street
Fort Lauderdal e, Florida 33315-1549

Joseph C. Mellichanp, 111, Esquire
Department of Legal Affairs

The Capitol -Tax Section

Tal | ahassee, Florida 32399-1050

Linda Lettera, Esquire

Depart ment of Revenue

204 Carlton Buil ding

Tal | ahassee, Florida 32399-0100



NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the district court of appeal in the appellate district where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.



